Kentuckv Auction Law Review
This material is intended solely for the purpose of the Kentucky Board of Auctioneers Core Course, is
limited in scope and has been structured and written specifically for its intended purpose. This material may
not be applicable for any other use or purpose. This material is not intended or designed to promote legal
advice and should not be construed as providing the same. This material is the property of the Kentucky
Board of Auctioneers. Any unauthorized use of this material is prohibited. All rights reserved. @ Revised 1,-1,-zo.

Definitions
-

(1) Auction
(a) Any sale, lease, or exchange of real or personal property, or any combination, by means of
competitively increasing or decreasing bids.
(b) Any sale, lease, or exchange advertised or presented in any way by or at auction, is an
auction for the purposes of KRS 330.

(2)Auctioneer - any person who,
(a) Offers, solicits, negotiates, or attempts to offer, solicit, or negotiate an auction listing contract,
sale, or lease by auction, or
(b) Offers the same at auction, or
(c) Sponsors an apprentice auctioneer(s).
(3) Apprentice Auctioneer - person is employed by an auctioneer.
(a) To engage in any auctioneer activity.
(b) Excluding the authority to enter into an auction listing contract.
(c) Excluding independent maintalning of an auction escrow account.
(4) Auction House (a) A fixed-base commercial establishment at which personal property is regularly or customarily
offered at auction, or
(b) At which personal property is customarily or regularly accepted on consignment, for sale at
auction at a fixed location.
(c) "Auction house" does not mean.
1. Establishments that sell horses.
2. Tobacco and fixed-base livestock markets.
3. Fixed-base motor vehicle markets.
(5) Auction House Operator (a) The individual principally responsible for the operation of an auction house,
or
(b) ln whose principal interest the establishment is operated.
(c) The auction house operator must use a licensed auctioneer to call bids at the auction house.
(6) Sealed Bid Auction - a sealed bidding procedure which allows for bidding after the opening of
sealed bids.
(7) Escrow Account - an account, separate from the auctioneer's individual or office account, in
which all money belonging to others is held for the preservation and guarantee of funds until
disbursement to the appropriate party.

License Required
(1) lt is unlawfulfor any person to advertise or act as an auctioneer or apprentice auctioneer without
a license.
Within the Commonwealth, or
Of real or personal property located within the Commonwealth.
(2) lt is unlawful to advertise or act as a limited livestock auctioneer without a license.
(3)(a) lt is unlawful to adverlise or act as an auction house operator without a license
(b) An auction house operator must be a licensed auctioneer or apprentice auctioneer if he or she
acts as an auctioneer or apprentice auctioneer. lf licensed as an auctioneer, an auction house
operator license is not required.

(c) Auction house operator must have a license for each location.
(d) Auction house operator license is now required for each co-owner or manager of an auction
house who actively participates in the operation of the auction house (who is not a licensed

auctioneer)

Real Estate Auctions
KRS 330.032 (1) A licensed auctioneer shall not sell realesfafe at auction without a realesfafe

brokels license.
(2) A licensed real estate broker shall not sell realesfafe at auction without an auctioneef s license.
(3) Notwithstanding the provisions sef forlh in KRS 426.522, an auctioneer and a real estate broker
may collaborate in conducting the sale of real estate at auction. When an auctioneer and real estate
broker collaborate in the conduct of a sale of realeslafe at auction, a reales/afe broker shall be paid
for seruices rendered as a broker, and an auctioneer shall be paid for seruices rendered as an

auctioneer.

License Exceptions
(1) KRS 330.030 shall not apply to:
(a) An auction conducted by or under the direction of any public authority or pursuant to any
judicial order or decree, or to any sale required by law to be at auction;
(b) An auction of any real or personal property conducted exclusively by an individual who
personally owns such real or personal propefty and who did not acquire such real or
personal propefty for resale. This paragraph is applicable only to individuals. lt does not
apply to any other "person" as defined rn KRS 330.020, nor does it apply to any officer,
director, or employee thereof when engaged in any duties associa/ed with those capacities.
(c) Any person who calls bids at the sale of livestock owned and offered at auction by 4-H Ctubs
or FFA Clubs or club members, or by any university operated by the Commonwealth of
Kentucky;
(d) An auction conducted by or on behalf of any political party, church, or charitable organization,
corporation, or association if:
1. The individual conducting the sale receives no compensation and does not, by advertising
or otherwise, present himself or herself as a /lcensed auctioneer;
2. All real or personal properly is donated and not consigned; and

3. One hundred percent (100%) of the net proceeds of the auction are donated to the political
parly, church, or charitable organization, corporation, or association; or
(e) A student who:
1. ls calling bids for a maximum of twenty (20) items or lots of personal property during a
twenty-four (24) hour period at an auction;
2. ls under the direct supervision of a person who is both the student's instructor from a
board-approved auction education provider and a licensed auctioneer; and
3. Receives no compensation and does not, by advertising or othenwise, present himself or
herself as being a licensed auctioneer.
The student and the supervising auctioneer instructor may both be tiabte for the sfudenf's
a u ct i o n- re I ated act iv iti e s.
(2) Notwithstanding the provisions of this section, a licensee shall not be exempt from any provisions
of this chapter in connection with or by reason of his participation in any sale excepted under this
section.

Apprentice and Auction House Operator Requirements
(1) Must be at least 18 and have a high school diploma orequivalent.
(2) Not committed any act that constitutes grounds for license suspension or revocation.

(3) Complete 12 hour pre-license education consisting of the 6 hour KY Auction

Core and the

hour pre-license Auction Basics class,
(4) Take and pass the appropriate exam - Apprentice or Auction House Operator.
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Auctioneer Req ui rements
(1) Must be at least 18 and have a high school diploma orequivalent.
(2) Not committed any act that constitutes grounds for license suspension or revocation.
(3) Complete an Apprenticeship period of at least 1 year.
(a) Must have participated actively and materially in at least 10 auctions,
(4) Complete 80 hours of approved instruction from an approved provider.
(5) Licensed as an apprentice prior to July 2010 or after July 1 ,2015, take and pass the Auctioneer
exam.

(6) Licensed as an apprentice between July 1,2010 and July 1,2015, nosecond exam is required.

Additional Licensure Requirements - Requlations
831 KAR 1:010 Licensing fees and applications
An applicant for an initial license, a reciprocal license, or to reactivate a license must:
(1) Submit a national background check that was completed by the F.B.l. within (60) days before the
submission of their application.
(2) And, also attach a current 2" by 2" passport quality photo to their application.

Principal & Apprentice Relationship

(1) Principal auctioneer is responsible for their apprentice.
(2) Apprentice soliciting and negotiating without principal.
(3) Apprentice cannot sign auction listing contract without their Principal.
(4) Apprentice cannot have their own auction escrow account.
(5) Apprentice as bid

PI

caller

(a) Without their principal

of Business offi

present. (b)Working for other auctioneers.

n. Li

Displa

(1) Auctioneers are required to maintain definite place of business (no sign requirement).
(2) Auction House Operators are required to maintain definite place of business, maintain a sign at
or near the outside entrance and display their license.
(3) All licensees are required to carry pocket cards or a digital copy.
(4)All licensees are required to notify the Board within 10 days of a change of residence or business

address.

Absentee Biddinq
(1) Potential problem with dual agency, who do you work for? Options (a) lgnore the possible problem. or
(b) Stop taking absentee bids.
(c) Take absentee bids, with disclosure.
1. Absentee Bid Clause in auction listing contract.
2. Optional -AbsenteeBidFormforthebiddertocompleteandsign. Thisformwill be
made available for public inspection after the completion of the auction.

Buyer's Premium
(1

(2

(3
(4
(5
(6
(7

What is a Buyer's Premium?
Who makes the decision to use a Buyer's Premium?
Who does the Auctioneer represent? The Seller? The Bidder?
Who does the Buyer's Premium belong to?
Who will receive the Buyer's Premium?
The Buyer's Premium is not automatically the Auctioneer's commission.
lf using a Buyer's Premium, the auction listing contract must stipulate:
a. The seller's authorization to use the Buyer's Premium.
b. The amount of the Buyer's Premium.
c. The disbursement of the Buyer's Premium.
1) lf the auctioneer is going to retain the Buyer's Premium as their fee/commission or as
part of theirfee/commission, this must also be included in the auction listing contract.

License Suspension. Revocation and Other Penalties
(1) Revocation
(2) Suspensron up to 5 years
(3) Probation up to 5 years
(4) Fines not to exceed $2,000.00
(5) Require passage of examination
(6) Require completion of auction study or seminars
(7) Formal reprimand
(8) Any combination of above

Grounds for Disciplinary Action
(1) Obtaining a license through false or fraudulent representation;
(2) Making any substantial misrepresentation;
(3) Pursuing a continued and flagrant course of misrepresentation or intentionally making false
promises or disseminating misleading information through agents or adverlising or othenuise;
(4) Accepting valuable consideration as an apprentice auctioneer for the performance of any of the
acts specified in this chapter, from any person, except his or her principal auctioneer;
(5) Failing to account for or remit, within a reasonable time, any money belonging to others that
comes into the /icensee's possession , commingling funds of others with the /icenseeb own funds, or
failing to keep the funds of others in an'escrow or trustee account;
(6) Paying valuable consideration to any person for seryices perlormed in violation of this chapter, or
procuring, permitting, aiding, or abetting any unlicensed person acting in violation of any of the
provisions of this chapter;
(7) Entering a plea of guilty, an Alford plea, a plea of no contest to, or being convicted of, any felony,
and the time for appealhas passed or the judgment of conviction has been finally affirmed on
appeal;
(8) Violation of any provision of this chapter or any administrative regulation promulgated by the
board;
(9) Failure to furnish voluntarily at the time of execution, copies of all written instruments prepared by
any licensee to each signatory of the written instrument;
(10) Any conduct of a licensee which demonstrates bad faith, dishonesty, incompetence, or
untruthfulness;
(11) Any other conduct that constitutes improper, fraudulent, dishonest, or negligent dealings;
(12) Failure to enter into a binding written auction listing contract with the seller or with the seller's
duly authorized agent prior to advertising, promoting, or offering any real or personal property by or
at auction;
(13) Failure to provide a receipt to all persons consigning personal propefty with any licensee for
auction;
(14) Failure to establish and maintain, for a minimum of five (5) years from final settlement, complete
and correct written or electronic records and accounts of all auction transactions, including:
(a) Listing contracts, including the name and address of the seller;
(b) Written purchase contracts;
(c) Descriptive inventory and final bid amounts of all items or lots offered;
(d) Buyer registration records; and
(e) Settlement records, including all moneys received and disbursed and escrow account
activity; or
(15) Failure of any licensee to deliver within thirly (30) days any auction-related information,
including but not limited to adveftisements, listing contracts, purchase contracts, clerking records,
buyer registration records, settlement records, escrow account information, license, or any other
auction-related information to the board or board's designee upon request.
(16) Failure of a principal auctioneer to provide superuision to his or her apprentice auctioneers to
ensure compliance with this chapter and the administrative regulations promulgated thereunder.

Complaints Against Licensees
(1) Must be on Board forms.
(2) Must maKe a "Prima Facie" case,
(3) Board will send a copy of the complaint and an answer form to the licensee.
(4) Licensee must send answer to the Board within 20 days.
(5) Board may dismiss the complaint or investigate.
(6)After investlgation Board may hold a hearing.
(7) Any aggrieved party may appeal the Board's final order.

Auctioneers Education. Research, and Recoverv Fund
(1) After licensee has been found guilty and final order entered
(a) The amounts must be certain and liquated.
(b) lf the licensee has refused to pay the claim after 20 days.
(c) The Board may pay the aggrieved party, not to exceed $50,000.
(d) No more than $50,000 may be paid on account of any one licensee.
(e) All claims must be made within 12 months of the act by the auctioneer.

J

urisdiction

All claims or disputes of auctions conducted in Kentucky and auctions of real or personal property
located in Kentucky shall be adjudicated by the courts of Kentucky.

Sale By Auction. Separate Sales,
Auction Complete, Absolute Auctions
(1) lf real or personal property is offered in lots or parcels in a sale by auction, each lot or parcel
shall be the subject of a separafe sa/e.
Ihrs subsection shall not preclude real or personal property from being offered for bidding
individually or in some form or combination.

(2) Unless othenuise provided in the conditions of sale for auctions regarding horses or any interests
therein, a sale by auction is complete when the auctioneer so announces by the fall of the
hammer, announcing the item sold, and fhe succes sful bidder's identification or in other
customary manner.

lf it becomes immediately apparent at the close of the bidding that the auctioneer and a bid
assisfanf or ringman have acknowledged the same bid from different bidders, the auctioneer may
continue the bidding between the disputed bidders.
When a bid is made while the auctioneer is in the process of completing the sale by auction, the
auctioneer may continue the bidding or declare the real or personal propefty sold under the bid on
which the hammer was falling.

(3) No auction shall be advertised as "absolute" nor shall any adveriising contain the words "absolute
auction" or the word "absolute" or words with similar meaning nor shall any licensee offer or sell any
real or personal propefty at absolute auction unless.
(a) '1. There are no liens or encumbrances, except current taxes.
OR
2. All lien holders sign the absolute auction contract or a binding commitment agreeing to
sell to the highest bidder.

OR
3. Afinancially responsible person, firm, or corporation sign the absolute auction contract or

a binding commitment to guarantee that the liens will be paid regardless of the high bid.

(a) The law does not prohibit conditions to the guarantee
1) That the property is sold by WXYZ Auction Co. per the attached listing contract.
2) That the property does close

3) That the lien subject to the guarantee is the first paid from the proceeds
(b) There must be a bona fide intent to transfer ownership at the time of advertising and at the
time of the auction regardless of the bid or bidder.
(c) The auction listing contract must state that the auction is "absolute" or "without reserve" and

contain an acknowledgment by the seller that the seller, or anyone acting on the seller's
behalf, will not bid in any way.

(

) The above does not prohibit-

(a) A secured parly from bidding as long as this does not establish a reserve.
(b) An individual in a dissolution of marriage, partnership, or corporation from bidding pursuant to

that dissolution.
(c) An individual party involved in an estate from bidding as an individual.

(d) The non-misleading advertising, with equal emphasis, of "absolute" and "reserve" items in the
same auction.

(5) All auctions are presumed with reserve, unless explicitly made absolute.
An auction with reserve means the real or personal property may be offered subject to the
se//er's confirmation or subject to a certain reserve price.
ln an auction with reserve, the auctioneer may withdraw the real or personal properly at any time
until he or she announces completion of the sale.
ln an absolute auction, after the auctioneer calls for bids on an arlicle, lot, or parcel, that article,
lot, or parcel shall not be withdrawn unless no bid is made within a reasonable time.
(b) At both reserve auctions and without reserve auctions, the auctioneer may establish
reasonable minimum bid increments once an opening bid has been offered.

(6) Licensee & Seller Bidding
(a) A licensee can bid only if this has been disclosed to both the seller and the bidders.
(b) The seller cannot bid, or have anyone bid on their behalf, at an absolute auction, except a
secured party or lien holder who is not the seller and the bidding does not establish a
reserve.
(c) The seller can bid at an auction with reserve, provided that full disclosure has been made. lf
the seller does bid without disclosure the buyer may avoid the sale or take the item at the last
good faith bid.
(d) The reserve does not have to be announced when attained.
(7) Minimum Or Suggested Starting Bids
(a) Any advertising or representation of a minimum or suggested starting bid is prohibited at any
absolute auction.
(b) Any advertising or representation of a minimum or suggested starting bid is prohibited at any
reserve auction unless:
1. The minimum or suggested starling bid advertised or represented is sufficient to
satisfy the auction listing contract stated reserve or confirmation amount; and
2. The auction listing contract contains a binding acknowledgment by the seller that
permission has been granted for disclosure.

Advertislng
(1) A signed contract & the auctioneer's name in the advertising are required.
(a) Licensees are required to have an executed listing contract prior to adveftising.
(b) Must include the name of the managing principal auctioneer in all advertising.
(c) Exception - auction house advertising must include name of AHO.
(d) Directional signs are exempt, if required names are on main sign.

(2) lf advertising includes any terms & conditions, then those terms & conditions must disclose the
buyer's premium, if used.
(3) (a)An auction cannot be advertised as "Courl Ordered" unless:
'1. At least 75o/o of the items or lots in the auction are being offered pursuant to 1 or more
court orders; and
2. The items or lots were not purchased for resale at auction.
(b) The advertising must contain an explanation of the couft order including identification of the
court.
(c)The advertising must state "With Additions" unless the auction is 100% court ordered.
(d) The above does not prohibit the non-misleading advertising of the inclusion of items pursuant
to a court order in an auction.
(4) (a) An auction cannot be advertised as a "Bankruptcy Auction" unless.
1. At least 75% of the items or lots in the auction are being offered pursuant to 1 or more
open and working bankruptcies under the jurisdiction of the United States Bankruptcy
Court;
2. The items or lots were not purchased for resale at auction; and
3. The advertising includes the Bankruptcy Court case number(s).
(b) The advertising must state "With Additions" unless the auction is 100% from 1 or more open
and working bankruptcies.
(c) The above does not prohibit the non-misleading advertising of the inclusion of items from 1 or
more bankruptcies in an auction.
(5) (a) An auction shall not be advertised as a "Seized Properly Auction", "Confiscated Property
Auction", or "Forfeiture Property Auction" unless:

At least 75o/o of the items or lots in the auction are from 1 or more governmental actions
and directly for a governmental entity;
2. The items or lots were not purchased for resale at auction; and
3. The advertising contains an explanation of the governmental action, including
identification of the governmental entity.
(b) The advertising must state "With Additions" unless the auction is 100% from 1 or more
governmental actions.
(c) The above does not prohibit the non-misleading adverlising of the inclusion of items from 1 or
more governmental actions in an auction.
1

.

(6)(a)An auction cannot be advertised as a "Liquidation Auction," "Surplus Auction,"
"lnventory Reduction Auction," or "Going Out of Business Auction" unless.
1 . At least 75o/o of the items or lots in the auction are from 1 or more liquidation, surplus,
inventory reduction, or going out of business situations and is being offered as "out of
stock"; and
2. The items or lots were not purchased for resale at auction.
(b) The advertising must state "With Additions" unless the auction is 1000/o from 1 or more
liquidation, surplus, inventory reduction, or going out of business situations.
(c) The above does not prohibit the non-misleading advertising of the inclusion of items from a
liquidation, surplus, inventory reduction, or going out of business situations and is being
offered as "out of stock" in an auction.

(7) (a) An auction cannot be advertised as an "Estate Auction," "Estate Settlement," or "To Settle the
Estate of ... Auction" unless:
1. At least 75o/o of the rtems or lots in the auction are being offered for '1 or more estates of 1
or more deceased persons and is being offered by the direction and authority of the
authorized executor or administrator, or by court order, or by the direction and authority of 1
or more direct heirs; and
2. The items or lots were not purchased for resale at auction.
(b) The advertising must state "With Additions" unless the auction is 100% from 1 or more estate
(c) The above does not prohibit the non-misleading adveftising of the inclusion of items from 1 or
more estates in an auction.

(8)

(a) An auction cannot be advertised as a "Living Estate Auction" or "To Settle the
Living Estate of ... Auction" unless:
1. At least 75% of the items or lots in the auction are being offered for '1 or more living estates
where a household is in transition due to a life-changing situation, including but not limited

to 1 or more members of the household moving into a retirement home, nursing home, or
assisted living home or combining the household with another; and
2. The items or lots were not purchased for resale at auction.
(b) The advertising must state "With Additions" unless the auction is 100% from 1 or more living
estates.
(c) The above does not prohibit the non-misleading advertising of the inclusion of items from
more living estates in an auction.
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AUGTION CONTRACT PRINCIPLES
This material is intended solely for the purpose of the Kentucky Board of Auctioneers Core Course,

is

limited in scope and has been structured and written specifically for its intended purpose. This material may
not be applicable for any other use or purpose This material is not intended or designed to promote legal
advice and should not be construed as providing the same. This material is the property of the Kentucky
Board of Auctioneers. Any unauthorized use of this material is prohibited. All rights reserved. @ Revised !-t-2o.

BASIC PERSONAL PROPERTY
AUCTION LISTING CONTRACT PROVISIONS

1.
2.
3.

4.
5.

6.

7.

8.

L

Parties to the contract identified
a. Seller, owner or agent of the owner, name and address
b. Auctioneer, auctioneer's name, company name and address
Seller retains the auctioneer to conduct the auction with "Exclusive Right to Sell" language
An auction date and time and/or a listing expiration date
Description of property to be sold or offered
Auction location and type of auction
a. lf a live "on-site" auction, the actual address of the auction
b. lf an online auction, address of the location of the items to be offered online and identification
of the online biding site
c. lf a live "on-site" auction with online simulcast bidding, both the actual address of the auction
and identification of the online biding site
d. Any other auction method
Clearly indicate if the auction is absolute, with reserve, with reserve and the seller reserves the right
to bid, or offered subject to seller confirmation
a. Unless reserve with the seller reserving the right to bid, Seller's acknowledgment that
Kentucky law prohibits the Seller, or anyone acting on the Seller's behalf, from bidding
b. lf reserve, clearly indicate the amount of the reserve or that the seller reserves the right to
accept or reject the final bid
Seller's representation and warranties of authority to sell, title, liens and encumbrances
a. Seller warrants that they are the owner or authorized agent with authority to sell
b. Seller statement that the property is free and clear of liens and encumbrances, or not
c. Space to list all liens with liens holders and amounts
1 ) lf liens exists, then include the manner and method to be utilized to satisfy these liens
Auctioneer's compensation
a. Commission
b. Fees
lf using a Buyer's Premium, the auction listing contract must stipulate.
a. The seller's authorization to use the Buyels Premium.
b. The amount of the Buyer's Premium.
c. The disbursement of the Buyer's Premium.
1) lf the auctioneer is going to retain the Buyer's Premium as theirfee/commission or as a
part of theirfee/commission, this must also be included in the auction listing contract.

10. Payment of auction related expenses, identify the responsible party, when and how payment will be
made
a. Adverlising
1) Estimated cost
2) Specific advertising budget
b. Pre-auctlon labor
o. Clean-up or clean-out fees
d. Trash removal, dumpsterfees
e. Moving expenses

f.

Rentals - tent, portable toilets, farm wagons, building, etc.
Online bidding expenses
h. Security
Post auction expenses including, unsold item removal
'1
1. Detall the auctioneer's and the seller's responsibilities and duties
a. Who is doing what?
'1
) Pre-auction preparation
2) Auctlon day responsibilities
3) Post-auction duties
b. Sales tax
c. Utilities
d. lnsurance coverage
1) Assignment of risk for loss, injury and damage
12. Auction terms and conditions
a. Warranties
1) Condition
b. Payment methods to be utilized
1) Cash only
2) Checks
3) Credit and/or debit cards
4) Wire transfer
c. ltem removal
13. Responsibility for bad checks
14. Settlement
a. Escrow account
b. Time frame for settlement
15. Disclosure to the seller, if the auctioneer is reserving the right to bid on their own behalf
'16. lf utilizing Absentee Bids, seller's authorization and the manner to be utilized for the bids
17. Obtain all required signatures
18. Copies given to all signatories

g.

i.

OTHER PROVISIONS FOR CONSIDERATION
'19.

Withdraw of goods prior to auction
20. Auction cancellation fee
21. "No sale" fees for items with reserve
22. Breach or Negligence by Seller
23. Consignments allowed, or not allowed
24. Minimum bid increments will be established
25. Financial certification, bankruptcy
26. Permission to advertise auction as absolute
27. Permission to use name of seller/owner in advertising
28. Responsibility for unpaid items, and "no sale" items
a. Auctioneer does or does not warrant the buyer's ability to purchase
29. Credit and debit card program
30. Check guarantee program
31. lnterest on escrowed monies, if any
32. Dispute resolution provisions
a. Arbitration or mediation
b. lndicate the responsible pafty for any necessary legal costs to enforce the listing contract
c. Jurisdiction clause
33. Acceptance and successors clause
34. Entire Agreement clause

TITLE
There is no specific law or regulation requiring action by the licensee in regards to verifying the seller's
quality of title and the existence of liens. However, as a licensed professional, all licensees are expected to
exercise due diligence in determining the seller's quality of title.

1.

The listing contract should contain a. A statement where the seller represents and warrants that they are the lawful owner(s) or
the duly authorized agent of the property and possess the legal ability and authority to
fulfill the obligations of the contract.
b. A statement where the seller acknowledges warranting good title to the purchaser.
c. A space for the seller to list any outstanding liens, security interests, mortgages,
encumbrances, and/or leases, if there are none, then this should be clearly indicated by
the seller.
d. A real estate listing should also Indicate the type of deed that will be used to transfer the
property.

2.

3.

1.

2.
3.

Personal property
a. When warranted, the licensee may want to conduct, or have their attorney conduct, a
Uniform Commercial Code (UCC) check at the county courthouse and the Secretary of
State's Office to discover any recorded liens.
b. For licensed vehicles, boats, trailers, etc. the licensee should obtain the actual title from
the seller to determine that the title is in the name of the seller and that no liens are
indicated on the title. lf warranted, the licensee may take to title to the county clerk's
office and have the title checked for unrecorded liens and back taxes.
Real estate
a. Licensees are strongly advised to have a real estate title search performed on all real
estate listed for auction as soon after listing as possible to determine the existence of any
liens, mortgages or possible clouds on the title.
REMEDIES for BREACH of CONTRACT
Specific Performance - The "injured" party can request the court to order the party who has

breached the contract to "perform specifically" as stipulated in the contract.
Damages- The "injured" party can request the court to award damages due to the breach of the
contract. Three common types of damages are actual, compensatory, punitive, and /or liquidated
(good faith deposit or earnest money).

Chalk it up to experience- You may very well be in the right and have a very good case;

but,

will it be worth all of the hassle and expense?
For an estate auction the auctioneer must be certain that the person signing the auction listing contract
has the proper legal authority. That person must be the duly confirmed Executor/Executrix or the duly
appointed Admi nistrator/Ad ministratrix.

1. Estate - a deceased person's complete financial status

or condition with reference to all assets,
possessions, and rights and all their debts, liabilities and obligations.

2. Probate - the leqal

process of a court supervised administering of a deceased person's estate by
resolving all debts, taxes and other claims and then distributing the deceased person's assets either
by a valid will or by the laws of descent and distribution.
a. Not all estates require probate
1) Trust
2) Petition to Dispense with Administration (in KY, estate with less than
$15,000 in assets)
b. An estate cannot file bankruptcy
c. Generally, neither the heirs of an estate nor the children of a deceased parent can be held
legally responsible for the debts of the deceased beyond the assets of the estate.

d. lf a house is held jointlywith right of survivorship, the survivorgets 100% ownership atthe
time of the other owner's death.

3. Testate - To die with a valid will,
4. lntestate - To die without a valid will.
5. Executor (male), Executrix (female) a. The person specified in a will to carry out the will's provisions and
b. That has been confirmed by the courl ("Order of Appointment") with a
"Certificate of Qualification".

c. An Executor does not automatically have the authority
d.

to transfer real estate,

that authority must be contained in the will or the Executor must obtain court
approval.
The authority of the Executor is not transferable.

6. Administrator (male), Administratrix (female) a. The person appointed by the courl to oversee the settling of an estate where there is no

b.

c.
d.
e.

will, the will is not valid, when the named Executor or Executrix is not specified or cannot
or will not serve, and
That has been appointed by the court ("Order of Appointment") with a
"Certificate of Qualification".
An Administrator must obtain court approval (pursuant to KRS 389A.010) to transfer real
estate.
The authority of the Administrator is not transferable.
An "Affidavit of Descent" can be used in some instances by the heirs to sell without court
approval and sometimes without going through probate.

7. Administrator with Will Annexed (Will Attached) a. A person appointed by the court to oversee the settling of an estate where there is a valid
will, but

b. Either no executor was named or
c. The named executor refuses to act as executor or
d. ls incompetent or denied by the judge.
e. The other provisions of the will remain in full force.
Other Entities

1. Power of Attorney (Attorney-in-Fact) a. A document authorizing a person,

the attorney-in-fact, to act as agent on behalf of
another as indicated in the instrument.
b. A Power of Attorney may be general and broad in scope or specific and limited in scope.
c. A Durable Power of Attorney stays in effect even if the person later becomes
incompetent.
d. ln Kentucky a Power of Attorney must specifically include the power to transfer
real estate in order to grant that authority.
e. A Power of Attorney ceases upon the authorizing person's death.
f. A Power of Attorney is not transferable.
g. A power of attorney executed in KY after July 14,2018 must be signed in the
presence of 2 disinterested witnesses. KRS 457.050

2. Trusts a. A trust enables a person to create a separate legal entity to protect their property

and
assets from probate, taxes and public scrutiny. Trusts may be established while a person
is living or upon their death as set forth in their will.
b. An revocable trust can be changed.
c. An irrevocable trust cannot be changed
d. The trust will name a trustee to administer the trust in accordance with both the terms of
the trust document and the governing laws.

3. Corporations

4

-

a. Secure an "Authorizing Document" such as a corporate resolution
Limited Liability Company (LLC) a. Managing partner with an "Authorizing Document"

5. Partnerships

-

a. Secure an "Authorizing Document"

6. Minors

-

a. Guardianship

7. Persons Lacking Mental Capacity a. Guardianship

AUCTION ESCROW ACCOUNTS
This material is intended solely for the purpose of the Kentucky Board of Auctioneers Core Course, is
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Escrow Account (Trust Account) - A special account in which funds belonging to others are kept separate
and apart from the auctioneer's/auction house operator's own business or personal funds.

Requirements for Auction Escrow Accounts

KRS 330.030 H) @ Each licensed principal auctioneer or auction house operator who takes
possession of money for another in relation to an auction shall maintain at least one (1) escrow account.
(b) lf a licensee already maintains an escrow account due to licensure pursuant /o KRS Chapter 324,
Chapter 324A, or Chapter 1988, the licensee shall not be required to maintain a second, separate escrow
account.
831 KAR 1:020. Standards of Conduct and Complaints
Secfion 1. Personal Property Auction Proceeds. (1) Proceedsduefromthe sale of personal properly
shall be disbursed to the seller no later than thirly (30) days after the date of each auction. lf the
se//er's personal property is not sold in a single auction, proceeds from the sale shall be disbursed to the
seller no later than thirty (30) days after the auction at which such personal property wasso/d. Notice
shall be given to the seller of the tentative date of auction of the remaining personal property
(2) Proceeds of a personal properly auction not disbursed to the seller on auction day shalt be
deposited in an auction escrow account by the auctioneer or auction firm no later than three (3) banking
days following the date of auction or sale of the personal properly, whichever occurs first.
Secfion 2. Real Property Auction Proceeds. (1) lf an auction consisfed of both personal property
and real property for the same seller, the proceeds due from the sale of the personal properly may be
disbursed to the seller in conjunction with the real propefty closing and settlement if the reat property
closing and settlement occurs within sixty (60) days following the date it was auctioned.
(2) Proceeds from a real esfafe auction shall be held in escrow until settlement in accordance with
the agreement of sale.
Secfion 3. Auctioneer Escrow Accounts. (1) Auctioneers and auction firms shall use federally insured
depositories in the Commonwealth of Kentucky.
(2) The auction escrow account or accounts sha// be separate from any individual or office account
and used solely for the preservation and guarantee of money belonging to others consisting of auction
proceeds and real property contract deposifs.
(3) Funds for any other purpose sha// not be commingled with the auction escrow account.
(4) Escrow funds shall only be disbursed at settlement or withdrawn by agreement in writing
by all pafties, by an order of a court of competent jurisdiction or, in the case of real propefty contract
deposrts held by a broker, in accordance with KRS Chapter 324 and 201 KAR Chapter 11.
(5) Moneys due to the auctioneer or auction firm shall not be withdrawn from the auction escrow
account untilfinal settlement is made with the seller.

KENTUCKY WARRANTY LAW
This material is intended solely for the purpose of the Kentucky Board of Auctioneers Core Course and is
limited in scope and has been structured and written specifically for its intended purpose. Therefore, this
material may not be applicable for any other use or purpose. This material is not intended or designed to
promote legal advice and should not be construed as providing the same. This material is the property of
the Kentucky Board of Auctioneers. Any unauthorized use of this material is prohibited. All rights reserved.

O

There are several aspects of warranty law that affect an auctioneer, apprentice auctioneer and auction
house operatorcontained in KRS 355.2-312to KRS 355.2-316.
1. Title conveyed shall be good and its transfer rightful
a. By statute all goods "shall be delivered free from any security interest or other lien or
encumbrance of which the buyer at the time of contracting has no knowledge."
b. This can only be excluded or modified by "specific language or by circumsfances which give
the buyer reason to know that the person selling does not claim title in himself or that he is
purporting to sell only such right or title as he or a third person may have".

2.

Express warranties are made by "affirmation, promise, description or sample".
a. Whenever the seller, the licensee or the licensee's agent makes a statement or promise
regarding an item and the purchaser relies on this statement or promise in purchasing that
item then lhat "affirmation of fact or promise" becomes an expressed warranty.
Whenever
b.
the seller, the licensee or the licensee's agent makes any description of an item
and the purchaser relies on this description in purchasing that item then that "description"

c.

becomes an expressed warranty.
Any sample or model used of an item and the purchaser relies on this sample or model in
purchasing that item "creates an express warranty that the whole of the goods shall conform
to the sample or model."

3.

lmplied warranties of merchantability, usage of trade, and fitness for particular use.
a. lmplied warranties are just that "lmplied" with "with respect to goods of that kind" which
means that the purchaser of an item has the expectation that the item will 'pass without
objection in the trade"; "are of fair average quality within the description"; "are fit for the
ordinary purposes for which such goods are used"; or the purchaser is "relying on the se//e/s
skill or judgement to select or furnish suitable goods".

4.

Exclusion or modification of warranties

a.
b.

c.

d.

The exclusion or modification of expressed warranties must be specific, reasonable and
subject to certain provisions.
The exclusion of implied warranties are excluded "by expressions like "as is", "with all faults"
or other language which in common understanding calls the buyefs attention to the
exclusion of warranties and makes plain there is no implied warnnty"; and
"When the buyer before entering into the contract has examined the goods or the sample or
model as fully as he desired or has refused to examine the goods there is no implied
warranty with regard to defects which an examination ought in the circumstances to have
revealed to him", and
"An implied warranty can also be excluded or modified by course of dealing or course of
performance or usage of trade".

This material is intended solely for the purpose of the Kentucky Board of Auctioneers Core Course and is
limited in scope and has been structured and written specifically for its intended purpose. Therefore, this
material may not be applicable for any other use or purpose. This material is not intended or designed to
promote legal advice and should not be construed as providing the same. This material is the property of
the Kentucky Board of Auctioneers. Any unauthorized use of this material is prohibited. All rights reserved. @

1.

Ethics

a. A set of principles of right conduct
b. A theory or a system of moral values

c. The study or the general nature of morals and of the specific moral choices to be made by a
2.

3.

4.

person.
d. The rules orstandards governing the conduct of a person orthe members of a profession.
Duties and Responsibilities to Our Clients
a. Loyalty
b. Obedience to lawful instructions
c. Confidentiality
d. Consultation
a) Legal
b) Market value estimates
c) Within your area of expertise
e. Disclosure
f. Reasonable Care
g Accountability
Duties and Responsibilities to Our Customers
a. Fairness
b. Avoid misrepresentation, fraud or concealment of pertinent facts
c. Accurate advertising with complete pertinent information
d. Accurate item descriptions including disclosure of flaws
e. Legal & professional bidding procedures
Duties to FellowAuctioneers
a. Always conduct yourself in a professional manner
b. Do not publicly criticize a competitor
c. Do not solicit the services of a fellow auctioneer's employee without his/her knowledge.
d. Always be willing to share your experience and knowledge with fellow auctioneers.
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